The AHP regulations require the member to ensure that a rental project financed by the proceeds of a direct subsidy is subject to a deed restriction or other legally enforceable retention agreement or mechanism.  We are providing SAMPLE documents.  They can be used as is but are not meant to be the only format that is acceptable; we strongly suggest your legal counsel review them.  If another format is used the following verbiage MUST be included somewhere in the deed restriction or other legally enforceable retention agreement or mechanism:
(i) The Property must remain occupied by and affordable for households with incomes at or below the levels committed to be served in the approved AHP application for fifteen years from the date of completion of the project (the “Retention Period”).

(ii) The Federal Home Loan Bank of Topeka (“FHLBank”) shall be given notice of any sale or refinancing of the Property occurring prior to the end of the Retention Period.

(iii) In the case of a sale or refinancing of the Property prior to the end of the Retention Period, the full amount of the AHP subsidy received by the Borrower shall be repaid to FHLBank, unless: (A) the Property continues to be subject to a deed restriction or other legally enforceable retention agreement or mechanism incorporating the income-eligibility and affordability restrictions committed to in the approved AHP application for the duration of the Retention Period; or (B) if authorized by FHLBank, in its discretion, the households are relocated, due to the exercise of eminent domain, or for expansion of housing or services, to another property that is made subject to a deed restriction or other legally enforceable retention agreement or mechanism incorporating the income-eligibility and affordability restrictions committed to in the approved AHP application for the remainder of the Retention Period.

(iv) The income-eligibility and affordability restrictions applicable to the Property shall terminate after any foreclosure.
(v) The full amount of the AHP subsidy received by the Borrower shall be forgiven 15 years from project completion.
PROMISSORY NOTE

(__________________________________________) insert project name here
$__________________ (Insert AHP amount)



___________________ ___, 20__


FOR VALUE RECEIVED, ______________________________, a  nonprofit corporation (“Borrower”), promises to pay to the order of ___________________________________________(Member Bank) (“Payee”) the principal sum of $__________________ without interest.  Subject to certain exceptions identified below, this Note shall be forgiven in its entirety on the 15th anniversary date of project completion.


The Loan from Payee to Borrower evidenced by this Note is being made pursuant to the Federal Home Loan Bank of Topeka (“FHLBank”) Affordable Housing Program.  The proceeds of the Loan are being loaned by the Borrower to ____________________________________________ (the “Owner”) to help finance the construction of a ___ unit affordable housing development in _____________,_______________(the “Property”).   The Property must remain occupied by and affordable for households with incomes at or below the levels committed to be served in the approved AHP application for fifteen years from the date of completion of the project (the “Retention Period”). FHLBank shall be given notice of any sale or refinancing of the Property occurring prior to the end of the Retention Period. In the case of a sale or refinancing of the Property prior to the end of the Retention Period, the full amount of the AHP subsidy received by the Borrower shall be repaid to FHLBank, unless: (A) the Property continues to be subject to a deed restriction or other legally enforceable retention agreement or mechanism incorporating the income-eligibility and affordability restrictions committed to in the approved AHP application for the duration of the Retention Period; or (B) if authorized by FHLBank, in its discretion, the households are relocated, due to the exercise of eminent domain, or for expansion of housing or services, to another property that is made subject to a deed restriction or other legally enforceable retention agreement or mechanism incorporating the income-eligibility and affordability restrictions committed to in the approved AHP application for the remainder of the Retention Period. The income-eligibility and affordability restrictions applicable to the Property shall terminate after any foreclosure.

All payments shall be made at Payee’s offices at ____________________________________, or at such other place as Payee shall have designated to Borrower in writing.  

This note is secured by, and the holder of this Note is entitled to the benefits of a Collateral Assignment of Note and Deed of Trust (the “Collateral Assignment”), of even date herewith, given by Borrower for the benefit of Payee to secure this Note.  Reference is made to the Collateral Assignment for a description of the property covered thereby and the rights, remedies and obligations of the holder hereof in respect thereto.


Borrower waives presentment, notice of dishonor, notice of acceleration and protest, and assents to any extension of time with respect to any payment due under this Note, to any substitution or release of Collateral and to the addition or release of any party.  No waiver of any payment or other right under this Note shall operate as a waiver of any other payment or right.


If any provision in this Note shall be held invalid, illegal or unenforceable in any jurisdiction, the validity, legality or enforceability of any defective provisions shall not be in any way affected or impaired in any other jurisdiction.


No delay or failure of the holder of this Note in the exercise of any right or remedy provided for hereunder shall be deemed a waiver of such right by the holder hereof, and no exercise of any right or remedy shall be deemed a waiver of any other right or remedy that the holder may have.


Neither Borrower, any partner, or affiliate of Borrower or any third party shall have any personal liability for any amounts owing under this Note.

All notices to Borrower given hereunder shall be in writing, shall be hand delivered or sent by overnight courier or by certified or registered mail, return receipt requested, postage prepaid, addressed as follows:


___________________________________________________


___________________________________________________


___________________________________________________

Any such notice shall be deemed effective when hand delivered, or one day after timely delivery to an overnight courier for next day delivery to Borrower (as evidenced by a receipt from the overnight courier), or three days after notice is deposited with the U.S. Postal Service.


At the option of the holder hereof, an action may be brought to enforce this Note in the District Court in and for the City and County _________________________, State of _____________ or in any other court in which venue and jurisdiction are proper.  Borrower and all signers or endorsers hereof consent to venue and jurisdiction in the District Court in and for the City and County  _____________ State of _________________ and to service of process under Sections __________________________________, ________________ Revised Statutes (19____), as amended, in any action commenced to enforce this Note.  


This Note is to be governed by and construed according to the laws of the State of ____________________.







_____________________________________________







A nonprofit corporation








By:  __________________________________________ 

(Title)


COLLATERAL ASSIGNMENT OF NOTE AND DEED OF TRUST


( ________ Insert project name ______________- AHP)


THIS COLLATERAL ASSIGNMENT OF NOTE AND DEED OF TRUST (this “Assignment”), dated ______________ ___, 20____, is made by ____________________________________., a _____________ nonprofit corporation (“Borrower”), whose address is ___________________________________________, in favor of __________________________________________________________________ (“Lender”), whose address is ________________________________________________________________________________..

Recitals

1.  _________________________________., a _________________ limited partnership (the “Partnership”) executed a Promissory Note dated  ___________ ____, 20________ in the principal amount of $_____________ payable to Borrower (the “Note”).


2.  The Note is secured by the Deed of Trust, dated the same date, from the Partnership for the benefit of Borrower and recorded on ______________, 199___ at Book ______, Page _____ of the real property records of ______________ County, ________________________ (the “Deed of Trust”).


3.  Borrower now desires to assign the Note and Deed of Trust to Lender to secure repayment of a promissory note dated the date hereof, in the principal amount of $_______________________ given by Borrower to Lender (the “Borrower Loan”).

Assignment


FOR GOOD AND VALUABLE CONSIDERATION, the receipt and sufficiency of which are hereby acknowledged, Borrower, subject to the limitation set forth below, hereby grants, bargains, sells, conveys, assigns, transfers and sets over unto Lender all of Borrower’s rights in the Note and the Deed of Trust, together with all monies now owing or that may hereafter become due or owing with respect thereto and the full benefit of all the powers and all the covenants and provisos therein contained and all assignable rights of Borrower in and to any and all title insurance policies insuring the lien of the Deed of Trust.  Borrower, subject to the limitation set forth below, hereby sells and quitclaims to Lender all of Borrower’s right, title and interest, if any, in the property covered by the Deed of Trust (the “Property”).  


TO HAVE AND TO HOLD the Note and the Deed of Trust, together with the above described interest in the Property, subject to the terms contained in the Note and the Deed of Trust, and the Borrower Loan, unto Lender forever.


Borrower represents and warrants that there have been no amendments or modifications, either oral or written, to the Note or Deed of Trust, and that none of the Property has been released from the lien of the Deed of Trust.  The Deed of Trust is junior to a deed of trust granted by Borrower in favor of ________________________ to secure a construction loan made by ________________________ with respect to the Property.  Payee agrees to execute and deliver a subordination agreement and any other documents or instruments reasonably requested by Borrower in connection with a permanent loan and related deed of trust, to be obtained by Borrower to pay off such construction loan, and to be senior to the Note and the Deed of Trust. 


The Property must remain occupied by and affordable for households with incomes at or below the levels committed to be served in the approved AHP application for fifteen years from the date of completion of the project (the “Retention Period”). The Federal Home Loan Bank of Topeka (“FHLBank”) shall be given notice of any sale or refinancing of the Property occurring prior to the end of the Retention Period. In the case of a sale or refinancing of the Property prior to the end of the Retention Period, the full amount of the AHP subsidy received by the Borrower shall be repaid to FHLBank, unless: (A) the Property continues to be subject to a deed restriction or other legally enforceable retention agreement or mechanism incorporating the income-eligibility and affordability restrictions committed to in the approved AHP application for the duration of the Retention Period; or (B) if authorized by FHLBank, in its discretion, the households are relocated, due to the exercise of eminent domain, or for expansion of housing or services, to another property that is made subject to a deed restriction or other legally enforceable retention agreement or mechanism incorporating the income-eligibility and affordability restrictions committed to in the approved AHP application for the remainder of the Retention Period. The income-eligibility and affordability restrictions applicable to the Property shall terminate after any foreclosure.
This assignment and the covenants contained herein shall inure to the benefit and be binding upon the successors and assigns of the respective parties hereto.





EXECUTED as of the date first set forth above.







_______________________________________________,

a nonprofit corporation







By:  ________________________________











(Title)





The undersigned consents to the assignment of the Note and Deed of Trust as set forth above as collateral for the Borrower Loan, and to the rights granted to Lender thereby. 







__________________________________________________,







a limited partnership







By: _______________________________________________,







       general partner







By: ______________________________









 (Title)


STATE OF  __________________)





) ss.

COUNTY OF ___________
)





The foregoing instrument was acknowledged before me this

_____ day of ____________________ 20__, by ____________________ as _____________ President of

__________________________________________, a nonprofit corporation, on behalf of such corporation.



                           WITNESS my hand and official seal.

{Notarial Seal}


                                                      ____________________________________










Notary Seal

My commission expires:   ___________________________


STATE OF ______________
)






)
ss.


COUNTY OF ___________
)




The foregoing instrument was acknowledged before me this _____ day of __________ 20__, by ___________________ as _______________ President of _____________________________, as general partner of ____________________________________ a  limited partnership, on behalf of such partnership.

 WITNESS my hand and official seal.

{Notarial Seal}


                                          _________________________________________










Notary Public

My commission expires:  ____________________________

AGREEMENT CONCERNING AHP LOAN

(______  Insert AHP project name ____________________)


This Agreement Concerning AHP Loan is executed this _____ day of ___________________, 20__ by ___________________________ a  nonprofit corporation (“Sponsor”), _______________________________ , a limited partnership (“Owner”) and _______________________________________, a (“Member Bank”).

Recitals


A.  ______________________________(Member Bank) has applied for and been awarded funding under the Federal Home Loan Bank of Topeka (“FHLBank”) Affordable Housing Program (“AHP”) in the amount of $____________________ (the “Award”) for a _______-unit affordable housing development in _______________, _______________________ (the “Property”), known as _____________________________________ (the “Project”) being constructed by and to be owned by the Owner.  The Award was made pursuant to an application from _______________________________________ (Member Bank) dated ______________ (the “Application”) and is being provided through ___________________________________ (Member Bank), who intends to assign the Award to __________ (Sponsor), which will loan the proceeds of the Award to the Owner.


B.  As a condition to the receipt of the proceeds of the Award, the Property must remain occupied by and affordable for households with incomes at or below the levels committed to be served in the approved AHP application for fifteen years from the date of completion of the Project (the “Retention Period”). FHLBank shall be given notice of any sale or refinancing of the Property occurring prior to the end of the Retention Period. In the case of a sale or refinancing of the Property prior to the end of the Retention Period, the full amount of the AHP subsidy received by the Owner shall be repaid to FHLBank, unless: (A) the Property continues to be subject to a deed restriction or other legally enforceable retention agreement or mechanism incorporating the income-eligibility and affordability restrictions committed to in the approved AHP application for the duration of the Retention Period; or (B) if authorized by FHLBank, in its discretion, the households are relocated, due to the exercise of eminent domain, or for expansion of housing or services, to another property that is made subject to a deed restriction or other legally enforceable retention agreement or mechanism incorporating the income-eligibility and affordability restrictions committed to in the approved AHP application for the remainder of the Retention Period. The income-eligibility and affordability restrictions applicable to the Property shall terminate after any foreclosure. 
C. Based on the AHP requirements, the parties have agreed that the Award shall be reflected as a loan by _____________________ (Member Bank) to _________________________________ (Sponsor) 

(the “_________________” Loan”) (which loan shall be forgiven in its entirety after 15 years to the extent the Property continues to meet the income-eligibility and affordability restrictions committed to in the approved AHP application for the duration of the Retention Period), and as a loan by _______________(Sponsor) to the Owner (the “_________ Loan”).  The Owner shall grant to _____________(Sponsor) a deed of trust to secure its obligations and _____________________________ (Sponsor) shall assign such deed of trust and the promissory note received from Owner to _____________________________(Member Bank) as collateral .


D.  In connection with federal low-income housing tax credits to be used by the Project, the Owner is required by the _______________________________________________________ to execute and record a restrictive covenant, to run with the land, requiring the Project to meet the income-eligibility and affordability restrictions committed to in the approved AHP application for the duration of the Retention Period (the “Covenant”).


E.  The parties desire to memorialize certain agreements concerning the Award.

Agreement


In consideration of the foregoing Recitals, and intending to be bound, the parties agree as follows:


1.  ____________________________ hereby assigns and conveys to ______________________________ all of its right, title and interest to the Award, including without limitation the Application and the proceeds of the Award.  __________________________ hereby assumes all of the obligations of _____________________________ with respect to the Award.


2.  As a condition to the receipt of the proceeds of the Award, the Property must remain occupied by and affordable for households with incomes at or below the levels committed to be served in the approved AHP application for fifteen years from the date of completion of the Project (the “Retention Period”). FHLBank shall be given notice of any sale or refinancing of the Property occurring prior to the end of the Retention Period. In the case of a sale or refinancing of the Property prior to the end of the Retention Period, the full amount of the AHP subsidy received by the Owner shall be repaid to FHLBank, unless: (A) the Property continues to be subject to a deed restriction or other legally enforceable retention agreement or mechanism incorporating the income-eligibility and affordability restrictions committed to in the approved AHP application for the duration of the Retention Period; or (B) if authorized by FHLBank, in its discretion, the households are relocated, due to the exercise of eminent domain, or for expansion of housing or services, to another property that is made subject to a deed restriction or other legally enforceable retention agreement or mechanism incorporating the income-eligibility and affordability restrictions committed to in the approved AHP application for the remainder of the Retention Period. The income-eligibility and affordability restrictions applicable to the Property shall terminate after any foreclosure.

3.  The Owner further covenants and agrees with _______________________ that (i) the Owner will execute and record the Covenant; and (ii) ___________________________________ shall have the right to enforce the Covenant with respect to any breach of the Covenant by the Owner.


4.  ______________________ agrees that compliance by the Owner with the terms of the Covenant shall constitute compliance with the AHP requirements.

5.  The Owner agrees that, for as long as it is the owner of the Project, it will provide reasonable assistance to ___________________ in meeting the AHP compliance requirements, as set forth in the AHP Monitoring Procedures for the Retention Period.  Without limiting the generality of the previous sentence, the Owner agrees to provide periodic reports to _____________________ in accordance with the AHP Monitoring Procedures.


6.  The Owner and _______________________ agree that the Award shall be subject to the terms of the Affordable Housing Agreement attached as Exhibit A, and further agree to take reasonable actions to assist ____________________ in meeting its obligations under such agreement.


EXECUTED by the parties, to be effective as of the date first set forth above.







_______________________________________________, 

a  nonprofit corporation







By: _______________________________











(Title)







_________________________________________________,







a limited partnership







By:  ______________________________________________,







        general partner







_______________________________________________







a Member Bank







By: _________________________________











    (Title)

