The AHP regulations require the member to ensure that a rental project financed by the proceeds of a direct subsidy is subject to a deed restriction or other legally enforceable retention agreement or mechanism.  We are providing SAMPLE documents.  They can be used as is but are not meant to be the only format that is acceptable; we strongly suggest your legal counsel review them.  If another format is used the following verbiage MUST be included somewhere in the deed restriction or other legally enforceable retention agreement or mechanism:

(i) The Property must remain occupied by and affordable for households with incomes at or below the levels committed to be served in the approved AHP application for fifteen years from the date of completion of the project (the “Retention Period”).

(ii) The Federal Home Loan Bank of Topeka (“FHLBank”) shall be given notice of any sale or refinancing of the Property occurring prior to the end of the Retention Period.

(iii) In the case of a sale or refinancing of the Property prior to the end of the Retention Period, the full amount of the AHP subsidy received by the Borrower shall be repaid to FHLBank, unless: (A) the Property continues to be subject to a deed restriction or other legally enforceable retention agreement or mechanism incorporating the income-eligibility and affordability restrictions committed to in the approved AHP application for the duration of the Retention Period; or (B) if authorized by FHLBank, in its discretion, the households are relocated, due to the exercise of eminent domain, or for expansion of housing or services, to another property that is made subject to a deed restriction or other legally enforceable retention agreement or mechanism incorporating the income-eligibility and affordability restrictions committed to in the approved AHP application for the remainder of the Retention Period.
(iv) The income-eligibility and affordability restrictions applicable to the Property shall terminate after any foreclosure.
(v) The full amount of the AHP subsidy received by the Borrower shall be forgiven 15 years from project completion.
PROMISSORY NOTE











                   $_____________  






Date: (Month) ___, 200_

________________ (insert Borrower’s name), whose address is ____________________ ("hereinafter referred to as Borrower"), promises to pay to ________________________, ("hereinafter referred to as Lender"), whose address is _______________________, or order, in lawful money of the United States of America, the principal amount of ______________________________($____________),  together with interest and all other terms mirroring the terms set forth in that certain document styled "Affordable Housing Program Loan Agreement," dated on an even date herewith, and hereafter called the "Agreement," the terms of which are hereby incorporated by reference and made part hereof. Subject to certain exceptions identified below, this Note shall be forgiven in its entirety on the 15th anniversary date of project completion.

1.
PAYMENT. Borrower will pay this loan in accordance with the terms set forth in the Agreement.


2.
RETENTION. The real property described in the Deed of Trust, Assignment of Rents and Security Agreement (“Property”) must remain occupied by and affordable for households with incomes at or below the levels committed to be served in the approved AHP application for fifteen years from the date of completion of the project (the “Retention Period”). The Federal Home Loan Bank of Topeka (“FHLBank”) shall be given notice of any sale or refinancing of the Property occurring prior to the end of the Retention Period. In the case of a sale or refinancing of the Property prior to the end of the Retention Period, the full amount of the AHP subsidy received by the Borrower shall be repaid to FHLBank, unless: (A) the Property continues to be subject to a deed restriction or other legally enforceable retention agreement or mechanism incorporating the income-eligibility and affordability restrictions committed to in the approved AHP application for the duration of the Retention Period; or (B) if authorized by FHLBank, in its discretion, the households are relocated, due to the exercise of eminent domain, or for expansion of housing or services, to another property that is made subject to a deed restriction or other legally enforceable retention agreement or mechanism incorporating the income-eligibility and affordability restrictions committed to in the approved AHP application for the remainder of the Retention Period. The income-eligibility and affordability restrictions applicable to the Property shall terminate after any foreclosure.
3. 
JURSIDICTION/VENUE/JURY WAIVER. This Note has been delivered to Lender and accepted by Lender in the State of _________________. If there is a lawsuit, Borrower agrees upon Lender's request to submit to the jurisdiction of the courts of _________________________.   Lender and Borrower hereby waive the right to any jury trial in any action, proceeding, or counterclaim brought by either Lender or Borrower against the other. This Note shall be governed by and construed in accordance with the laws of the State of _____________________.

4.
COLLATERAL. This Note is secured by Borrower's ownership interest in the real property described in a Deed of Trust, Assignment of Rents and Security Agreement and in financing statements executed on an even date herewith, together with any improvements constructed upon such real property.

5. 
ADVANCES. Advances under the Note may be requested only pursuant to the terms of the Agreement. Borrower agrees to repay all sums advanced in accordance with the provisions of the Agreement. Advances may be made only at the written or oral request of an authorized representative of Borrower.

6. 
GENERAL PROVISIONS. Lender may delay or forgo enforcing any of its rights or remedies under this Note without waiving them. Borrower, to the extent allowed by law, waives presentment, demand for payment, protest and notice of dishonor. Upon any change in the terms of this Note, and unless otherwise expressly stated in writing, no party who signs this Note, whether as maker, guarantor, accommodation maker or endorser, shall be released from liability. All such parties agree that Lender may renew, extend (repeatedly and for any length of time) or modify this loan, or release any party or guarantor or collateral, or impair, fail to realize upon or perfect Lender's security interest in any collateral, and take any other action deemed necessary by Lender without the consent of or notice to anyone.
BORROWER:








By:








By:________________________








    _____________________Title







By:





















By:________________________








    _____________________Title

State of ______________

County of ____________


On this____day of ____________, 20__, before me a notary public in and for said State, personally appeared____________________, as the _________________, of _______________________, for and on behalf of the partnership.






                        ______________________________








  Notary Public

  My commission expires:___________

State of ______________

County of ____________


On this____day of ____________, 20__, before me a notary public in and for said State, personally appeared____________________, as the _________________, of _______________________, for and on behalf of the partnership.






                        ______________________________








  Notary Public

  My commission expires:___________

AFFORDABLE HOUSING PROGRAM LOAN AGREEMENT

This Agreement is made this _____day of ______________, 20__, by and between ____________________, a _______________________ , whose address is _______________________________________________, (hereinafter called “Borrower”), and  __________________________________, whose address is ________________________________________,  (hereinafter called the “Bank”).

1. 
The ____ unit project known as ________ will bring affordable housing units to the area.  The funds borrowed hereunder are to be utilized in connection with certain real property and improvements thereon in which Borrower has an interest and are provided to Borrower as part of the participation by it in the following described housing subsidy program (the “Property”):

The Federal Home Loan Bank of Topeka's (“FHLBank’s”) Affordable Housing Program established pursuant to Section 721 of the Financial Institutions Reform, Recovery, and Enforcement Act of 1989 (FIRREA) and regulations appearing at 12 C.F.R. Part 1291(hereinafter referred to as "AHP ").
Borrower hereby certifies that the funds provided hereunder are being used solely for such purpose. The maximum amount of borrowing is ___________________________________________ ($___________________)

         2. 
No interest shall accrue upon the outstanding principal balance of the borrowing..

3. The Property must remain occupied by and affordable for households with incomes at or below the levels committed to be served in the approved AHP application for fifteen years from the date of completion of the project (the “Retention Period”).
4.  FHLBank shall be given notice of any sale or refinancing of the Property occurring prior to the end of the Retention Period.
5. In the case of a sale or refinancing of the Property prior to the end of the Retention Period, the full amount of the AHP subsidy received by the Borrower shall be repaid to FHLBank, unless: (A) the Property continues to be subject to a deed restriction or other legally enforceable retention agreement or mechanism incorporating the income-eligibility and affordability restrictions committed to in the approved AHP application for the duration of the Retention Period; or (B) if authorized by FHLBank, in its discretion, the households are relocated, due to the exercise of eminent domain, or for expansion of housing or services, to another property that is made subject to a deed restriction or other legally enforceable retention agreement or mechanism incorporating the income-eligibility and affordability restrictions committed to in the approved AHP application for the remainder of the Retention Period.
6. The income-eligibility and affordability restrictions applicable to the Property shall terminate after any foreclosure.
Notwithstanding the other provisions of this Agreement, neither Borrower nor any member, officer, director, or affiliate thereof shall have any personal liability for any amounts owing under the terms of this Agreement and the Promissory Note. Bank shall not be entitled to seek any deficiency from Borrower or any member, officer, director, or affiliate thereof.

7. 
In the event legal action is commenced as a result of a failure to comply with the provisions hereunder, jurisdiction shall be proper in the District Court in ____________________ County,______________________.

Failure of Bank to exercise any rights provided hereunder shall not constitute waiver of Bank's rights to enforce the provisions of this Agreement at a later time.

Borrower acknowledges receipt of a completed copy of this Agreement upon execution hereof.

Dated the date and year above first written.

By:

By:__________________________



      _______________________Title

By:

By:_____________________________



    __________________________Title

By:

By______________________________



    __________________________ Title

STATE OF _____________


COUNTY OF ______________

On this _____ day of __________ 20__, before me a notary public in and for said State,  personally appeared ________, as the ________________of ____________, a for and on behalf of the partnership.

















_____________________________________






Notary Public




My commission expires:___________________ 
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STATE OF __________

COUNTY OF ______________

On this _____day of __________ 20__, before me a notary public in and for said

State, personally appeared ________________________, as the ______________ of __________________________ for and on behalf of the partnership.
______________________________________

Notary public

My commission expires________________

STATE OF __________

COUNTY OF __________

             On this _____day of __________ 20__, before me a notary public in and for said

State, personally appeared ________________________, as the ______________ of __________________________ for and on behalf of the partnership.
______________________________________

Notary public

My commission expires________________
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